IT 99-0026-3F L 03/05/1999 CREDI TS — FOREI GN TAX

CGeneral Information Letter: Capital gain deducted in the conputation
of Wsconsin taxable income is not subject to double taxation.

March 5, 1999
Dear :

This is in response to your letter dated Cctober 14, 1998 and foll ow up
|etter of Decenber 11, 1998 in which you request a Private Letter Ruling. Please
excuse the delay in answering your letters but the Departnent is extrenely busy
this time of year. Department of Revenue (“Departnent”) regul ations require that
the Department issue only two types of letter rulings, Private Letter Rulings
(“PLRs”) and GCeneral Information Letters (“GLs"). PLRs are issued by the
Departnent in response to specific taxpayer inquiries concerning the application
of a tax statute or rule to a particular fact situation. A PLR is binding on the
Departnent, but only as to the taxpayer who is the subject of the request for
ruling and only to the extent the facts recited in the PLR are correct and

compl et e. G Ls do not constitute statements of agency policy that apply,
interpret or prescribe the tax laws and are not binding on the Department. For
your general information we have enclosed a copy of 2 Ill. Adm Code Part 1200

regarding rulings and other information issued by the Departnent.

Al t hough you have not specifically requested either type of ruling, the nature of
your question and the information provided require that we respond only with a
G L.

In your letter you stated:

As tax preparer for XXXXX XXXXXXX XXXXX XXXXXXX, | am requesting a
legal ruling on the credit from Schedule CR | enclose a copy of that
schedule. As you can see, M. xxxxxxx had a capital gain of $xxxxx on
his federal and Illinois return for the gain on the sale of his
W sconsin property. That anmount, on his Wsconsin return was taxed at
$XXX. My calculations on Schedule CR are correct according to the
instructions on the back of Schedule CR

Wsconsin has a 60% capital gain exclusion. However, Illinois does
not have such an exclusion. Therefore the anmount of $xxxxx 1is
correct, and M. xxxxxxx should have a credit for taxes paid to other
states of $xxx—Aot $xxX.

DI SCUSSI ON

The interplay of the Illinois Income Tax Act (“IITA") and foreign tax laws is
di scussed at |1 TA 8 601(b)(3), which states:

(b) Anmount payabl e. In maki ng paynent as provided in this section there
shall remain payable only the bal ance of such tax remaining due after giving
effect to the follow ng:



(3) Foreign tax. The aggregate anmount of tax which is inposed
upon or neasured by inconme and which is paid by a resident for a taxable
year to another state or states on incone which is also subject to the tax
i nposed by subsections 201(a) and (b) of this Act shall be credited agai nst
the tax inposed by subsections 201(a) and (b) otherw se due under this Act
for such taxable year. The aggregate credit provided under this paragraph
shall not exceed that amount which bears the same ratio to the tax inposed
by subsections 201(a) and (b) otherwi se due under this Act as the anount of
t he taxpayer's base inconme subject to tax both by such other state or states
and by this State bears to his total base income subject to tax by this
State for the taxable year. For purposes of this subsection, no
compensation received by a resident which qualifies as conpensation paid in
this State as determ ned under Section 304(a)(2)(B) shall be considered
i ncone subject to tax by another state or states. The credit provided by
this paragraph shall not be allowed if any creditable tax was deducted in
determ ning base inconme for the taxable year. Any person claimng such
credit shall attach a statenent in support thereof and shall notify the
Director of any refund or reductions in the anmount of tax clained as a
credit hereunder all in such manner and at such tinme as the Departnent shal
by regul ati ons prescri be.

Based upon the decision in the case of Hutchins v. Illinois Departnment of
Revenue, 79 M-130115 (Cr. C. Cook County, 1979), the |ongstanding policy of
the Departnment has been that because Wsconsin permts a 60% capital gain
exclusion but Illinois does not, the capital gain exclusion cannot be said to be
taxed by both states. Only the taxable portion of the gain was considered incone
subject to Wsconsin’s income tax. The Departnent’s position is consistent with
t he above-quoted | anguage from Section 601(b)(3) of the IITA which states that
the foreign tax credits are allowed only on a resident’s inconme which is subject
to tax in this state and al so on the sane incone in another state. Accordingly,
t he amobunt of the credit was reduced.

I hope that this has been helpful to you. If you have additional questions
pl ease feel free to contact ne at the above address.

Very Truly Yours,

Char| es Mat oesi an
Associ ate Counsel — |Incone Tax



